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THE RIGHT OF CONGRESS TO AUTHORIZE 
A NATIONAL BANK TO ACT AS TRUS- 
TEE, EXECUTOR, ADMINISTRATOR OR 
REGISTRAR OF STOCKS AND BONDS. 


Section 11 of the Federal Reserve Act 
provides that the Federal Reserve Board 
shall be authorized and empowered “(k) to 
grant by special permit to national banks 
applying therefor, when not in contraven- 
tion of state or local law, the right to act as 
trustee, executor, administrator or regis- 
trar of stocks and bonds under such rules 
and regulations as the said board may pre- 
scribe.” The Supreme Court of Michigan 
has held that Congress exceeded constitu- 
tional limitations in granting such powers 
to national banks and that this provision of 
the Federal Reserve Act is void. Fellows v. 
First Nat. Bank of Bay City, 159 N. W. 
335. 

The majority opinion cites McCulloch v. 
Maryland, 4 Wheat. 316; Osborn v. Bank of 
United States, 9 Wheat. 738, and Farmers’ 
and Mechanics’ Nat. Bank v. Dearing, 91 
U. S. 738, and quotes especially from the 
Ogden case in support of its conclusion. 


The McCulloch case speaks of a bank 
being “a convenient, a useful and essential 
instrument in the prosecution of its fiscal 
operations,” and this seems to imply that 
it should be vested with all the powers, 
-such at least as ordinarily belong to a 
bank, to become a self-supporting agency. 

The Ogden case says: “It has never been 
supposed that Congress could create such a 
corporation. * * * Why is it that Congress 
can incorporate or create a bank? This 
question was answered in the case of Mc- 
Culloch v. State of Maryland. It is an 
instrument which is ‘necessary and proper’ 
for carrying on the fiscal operations of gov- 
ernment. Can this instrument, on any ra- 
tional calculation, effect its object, unless it 
be endowed with that faculty of lending and 





dealing in money which is conferred by 
its charter? If it can, if it be as competent 
to the purposes of government without as 
with this faculty, there will be much diffi- 
culty in sustaining that essential part of the 
charter. If it cannot, then this faculty is 
necessary to the legitimate operations of 
government and was constitutionally and 
rightfully ingrafted on the institution.” 

The Michigan court says: “In the rea- 
soning of the judges, in the opinions to 
which I have referred, I find, I think, a 
conclusive argument supporting the proposi- 
tion that Congress has exceeded its con- 
stitutional powers in granting to banks the 
right to act as trustees, executors and ad- 
ministrators. If for mere profit it can 
clothe this agency with the powers enumer- 
ated, it can give it the rights of a trading 
corporation, or a transportation company, 
or both. There is, as Judge Marshall points 
out, a natural connection between the busi- 
ness of banking and the carrying on of 
federal fiscal operations. ‘There is none 
apparently between such operations and 
the business of settling estates or acting 
as trustee of bondholders. This being so, 
there is in the legislation a direct invasion 
of the sovereignty of the state, which con- 
trols not only the devolution of estates of 
deceased persons and the conducting of pri- 
vate business within the state, but as well 
the creation of corporations and the qualifi- 
cations and duties of such as may engage 
in the business of acting as trustees, execu- 
tors and administrators.” 

The only thing said in the Dearing case 
is to refer to the McCulloch case on the 
question of the constitutionality of the na- 
tional bank act of 1864 and to say that 
banks are instruments designed to be used 
to aid the government in an important 
branch of the public service and in this ser- 
vice they are not subject to the. provisions 
of the usury law of the state, the bank act 
having covered that ground. We see, then, 
by this case that Congress may interfere 
with state law generally governing transac- 
tions therein. 
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But is it true, as matter of law, that 
Congress has not this power, if, in its 
judgment, the authorizing of banks to be- 
come trustees, executors, etc., would con- 
tribute to enlarging the safety of these 
governmental financial agencies, or gen- 
erally make them more efficient? If it can 
disregard a state usury law, because it 
likes another law on this subject better, 
because it tends to promote the success 


of its own institutions, is not that the test | 


for almost any power it attempts to con- 
fer on the institutions themselves? 

lf such is the test, it seems to us idle to 
talk about devolution of estates being inter- 
fered with. ‘Title by devolution is but a 
statutory right, just as the law of usury is a 
statutory right. If the latter must yield to 
federal exigency, why not the former? 


But the Reserve Act does not propose to 
interfere with the former. The Michigan 
court is treating an academic question. 
It is saying that Congress cannot create an 
agency, whose stability as such may be as- 
sisted and it become more useful as a sup- 
port of the government, and this, too, when 
the state may have declared that the offices 
therein enumerated do pertain to banking 
operations. 

Suppose there were no state statute au- 
thorizing banks to become trustees, execu- 
tors, etc., might not this be taken as indi- 
cating a policy that no bank might become 
such? Of course, it would follow that in 
this state the Federal Reserve Board could 
not vest any such power in a national bank. 
But, if a state statute said banks could act 
as such officers, there would be legislative 
declaration that for banks to become such 
officers pertained to the banking business, 
and it was beneficial to themselves and for 
the general welfare of the people at large, 
that on proper occasion they be called in to 
act as such officers. It might be deemed 
useful that national banks should have pow- 
ers commensurate with those of state banks. 

Furthermore, it is apparent that the hold- 
ing of these offices contributes to deposits 
in banks and encouragement of deposits is 





a direct way of assisting banks as financial 
institutions. The government certainly has 
the power, and has exercised it, to pre- 
scribe in reference to all creditors of na- 
tional banks. It has done this to give their 
institutions the requisite character for the 
successful prosecution of their business It 
is a mere description of a creditor that he 
is a trustee, executor or administrator. May 
the government invite all classes of de- 
positors but these, and, especially, when the 
state encourages them? 

It is to be said that the majority in the 
Michigan court does not state that any 
state law interferes, while one judge reach- 
ing the conclusion that the national bank 


could not act in a fiduciary capacity, pro- - 


ceeded upon the theory that the safeguards 
provided by state law excluded a national 
bank. It was stated that these safeguards 
“would be wholly lost if national banks 
within the state were permitted to exercise 
the functions enumerated under Section 11 
(k).” If this had been the ruling of the 
court, we imagine, the federal Supreme 
Court would defer to the state’s construc- 
tion of its own statutes. 








NOTES OF IMPORTANT DECISIONS. 





REMOVAL—MISFEASANCE OF SERVANT 
MAKING CONTROVERSY NON-SEPARABLE. 
—In Southern Ry. Co. v. Sewell, 90 S. E. 94, 
decided by Georgia Court of Appeals, it is held 
that where a conductor sees a passenger in a 
perilous situation in time to prevent a resulting 
injury and fails to use ordinary care for his 
safety, there is such relationship between the 
two as makes his failure an act of misfeasance, 
and not non-feasance, and he and his master 
are both subject to suit and the controversy is 
non-separable under federal removal statute. 

The distinction thus drawn between acts of 
misfeasance and nonfeasance is shown as fol- 
lows: “The railway conductor in the case 
under consideration was under a duty solely to 
his master until he actually took charge of one 
of the railway trains of the master and thereby 
began to operate it for the master; but there- 
after he owed a duty to the general public as 
well as to other employes and passengers on 
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the train. * * * While running the train the 
conductor was in the performance of a duty 
which exacted from him a due regard for the 
rights and safety of the public, and it cannot 
be said that he would incur no personal or 
individual liability, if on account of his failure 
to perform his duty towards the general public, 
injury resulted to one of that public, even 
though the injured person was at fault.” 

It is said: “The agent’s liability in such 
cases is not based upon the ground of his 
agency, but upon the ground that he is a wrong- 
doer and as such he is responsible for any in- 
jury he may cause.” But this would not in- 
volve his principal, or, at least, not necessarily 
so, unless by reason of the agency there arises 
a relationship of duty to another. Does the 
public character of his employment, that is 
employment by a master conducting business of 
a public character, do this. It is true, as often 
held, that willful acts done by the agent in such 
agency as spoken of, makes principal and agent 
joint tortfeasors, but it would seem that this 
case extends this principle, when it embraces 
non-action, even though failure to act may be 
willful or amounting to gross negligence. It 
would seem that the court relies on the indi- 
vidual duty the employe owes to passengers 
as being in charge of an employer owing a pub- 
lic duty and this employment infects, so to 
speak, the relations of its employes. It is not 
clear the court would have held as it did but 
for this consideration. 





CONDITIONAL SALE—LIEN ON AFTER- 
ACQUIRED PROPERTY NOT VALID 
AGAINST, THOUGH UNRECORDED.—U. S. 
Fidelity & Guaranty Co. v. Parsons, 235 Fed. 
114, decided by Bighth Circuit Court of Ap- 
peals, holds that, though an unrecorded condi- 
tional sales contract is not valid as to good 
faith purchasers and incumbrances for value, 
it is good against a lien holder who has taken 
possession of after-acquired property, the sub- 
ject of sale being such property. 

The court said: “This case is controlled by 
Holt v. Henley, 232 U. S. 637. That suit in- 
volved a contest between a vendor under a 
conditional sale and a mortgagee under a mort- 
gage which was executed and recorded previ- 
ous to the sale, so the cases are parallel. * * * 
Defendant attempts to distinguish this case 
upon the ground that there was no taking pos- 
session of the property in that case by the 
mortgagee before the conditional sale was 
filed. * * * The fallacy of that argument arises 
out of the fact that the mortgagee in the case 
of Holt v. Henley filed his mortgage and that 





under all the decisions was tantamount to tak- 
ing possession.” 

We doubt very greatly whether filing is 
equivalent to taking possession. Where de- 
fective instruments are filed the taking of pos- 
session by one will cut out the other. It cures 
defects. 

But it is stated that the Supreme Court also 
“held that the mortgagee was not a good faith 
incumbrancer for value of this after-acquired 
property and sustained the claim of the vendor 
under the conditional sale contract. The pres- 
ent case cannot be distinguished from that 
decision in any material feature. The surety 
company has no standing in equity. It parted 
with no value.” 

This part of the ruling appears to be strong- 
er than the prior part and if the principle could 
go over a filing, carrying constructive notice, 
it also could go over the taking of possession 
by one not a present incumbrancer for valu- 
able consideration then parted with. 








THE FEDERAL FARM LOAN ACT.— 
I. CONSTITUTIONALITY.* 


The debate in the United States Senate, 
during the current session of Congress, on 
the Federal Farm Loan bill, more com- 
monly known as the Rural Credits bill, pre- 
sented anew the ever recurring and always 
interesting question of the limit of the 
power of the national government as 
against the reserved rights of the states. A 
brief recital of its salient features will suf- 
fice to expose that part of the controversy 
attending its passage most likely to excite 
the interest of lawyers. 


*This very thorough discussion of the pur- 
poses and constitutionality of the Federal Farm 
Loan Act, by the learned Senator from Montana, 
will be read with interest by every lawyer. It 
was originally delivered in the form of an ad- 
dress before the meeting of the Ohio Bar As- 
sociation, on July 6,°1916, and here presented in 
article form with the express consent of Senator 


_ Walsh, given to the editor at the last meeting 


of the American Bar Association. The argu- 
ment naturally divides itself into two parts 
First, the constitutionality of the underlying 
idea involved in the creation of a land bank. 
Secondly, the validity of the tax exemption pro- 
vision, which is the most doubtful feature of 
the Act. Part II will therefore deal with the 
tax exemption clause and will be published in 
next week’s issue. 





330 


CENTRAL LAW JOURNAL 


No. 19 





+ 





What the Act Provides—The act con- 
the establishment of twelve 
federal land banks, each operating 
within a_ defined district, the whole 
country being comprised within the twelve 
districts. These bands must have a capital 
stock of not less than $750,000, open to 
private subscription for thirty days, when 
any portion up to the minimum capitaliza- 
tion not subscribed for must be taken by 
the Secretary of the Treasury and paid 
for out of the public purse. Subsidiary to 
these banks, the organization of local na- 
tional farm loan associations is provided 
for. Ten or more prospective borrowers, 
prepared respectively to offer satisfactory 
land mortgage security for the loans which 
they individually contemplate making, may 
organize such an association. Each incor- 
porator or member subsequently admitted 
is required to subscribe for stock in the 
association to the amount of five per cent 
of the sum he intends to borrow. Being 
organized, the association may apply to the 
federal land bank for a loan for any mem- 
ber to be used by him, 

(a) To provide for the purchase of 
land for agricultural uses. 

(6) To provide for the purchase of 
equipment, fertilizers and live stock neces- 
sary for the proper and reasonable opera- 
tion of the mortgaged farm; the term 
“equipment” to be defined by the Federal 
Farm Loan Board. 

(c) To provide buildings and for the 
improvement of farm lands; the term “im- 
provement” to be defined by the Federal 
Farm Loan Board. 

(d) To liquidate indebtedness of the 
owner of the land mortgaged, existing at 
the time of the organization of the first 
national farm loan association established 
in or for the county in which the land 
mortgaged is situated, or indebtedness in- 
curred for purposes mentioned in this sec- 
tion. 

If the application is approved, the loan, 
not greater in amount than 50 per cent of 
the appraised value of the land offered as 
security is made. The mortgages are all 


templates 





drawn on the amortization plan, maturing 
in not less than five nor more than forty 
years. The local association is required 
with each application for a loan to sub- 
scribe for stock in the federal land bank 
to an amount equal to five per cent of the 
loan, and to endorse the mortgages which 
it transfers to the land bank, thereby be- 
coming liable for the payment of the same. 
The stock, both of the local associations 
and. of the land banks, carries a double 
liability. 


The Federal Land Bank, upon approval 
by the Federal Farm Loan Board, consist- 
ing of the Secretary of the Treasury and 
four other members appointed by the Presi- 
dent, to which is entrusted the supervision 
of the entire system, may issue its bonds, 
pledging as security for the same the mort- 
gages which it acquires from the local 
associations. The bonds are sold in the 
open market to replenish the available 
capital of the bank as it is from time to 
time applied to meet the demands for loans. 
The rate at which these bonds are floated 
governs the interest charges exacted of 
borrowers, for the rate at which they are 
required to pay cannot exceed one per cent 
above that borne by the last issue of bonds 
sold by the land bank, and in no case can 
it be more than six per cent. It is ex- 
pected by the friends of the measure that 
the bonds can be marketed at par, though 
they bear no higher rate than four per 
cent, particularly in view of the tax exemp- 
tion accorded by the act, a feature so im- 
portant in the discussion to follow that it 
is here set out in full. It is as follows: 


“Section 26. That every federal land 
bank and every national farm loan associa- 
tion, including the capital and reserve or 
surplus therein and the income derived 
therefrom, shall be exempt from federal, 
state, municipal, and local taxation, except 
taxes upon real estate held, purchased, or 
taken by said bank or association under 
the provisions of section eleven and section 
thirteen of this act. First mortgages ex- 
ecuted to federal land banks, or to joint 
stock land banks, and farm loan bonds 
issued under the provision of this act, shall 
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be deemed and held to be instrumentalities 
of the Government of the United States, 
and as such they and the income derived 
therefrom shall be exempt from federal, 
state, municipal, and local taxation. 


“Nothing herein shall prevent the shares 
in any joint stock land bank from being 
included in the valuation of the personal 
property of the owner or holder of such 
shares, in assessing taxes imposed upon by 
authority of the state within which the 
bank is located; but such assessment and 
taxation shall be in manner and subject to 
the conditions and limitations in section 
fifty-two hundred and nineteen of the Re- 
vised Statutes with reference to the shares 
of national banking associations. 

“Nothing herein shall be construed to ex- 
empt the real property of federal and joint 
stock land banks and national farm loan 
associations from either state, county, or 
municipal taxes, to the same extent, ac- 
cording to its value, as other real property 
is taxed.” 


It was advanced, rather than maintained, 
that the measure, as a whole, was not war- 
ranted by the Constitution, while the pro- 
visions purporting to grant exemption from 
taxation by the states was assailed as be- 
yond the power of Congress. As the two 
propositions are intimately related and the 
conclusion to be arrived at upon the second 
depends to no small degree upon the con- 
siderations determinative of the first, it 
may well engage some brief attention. 

Is the Act Sound Constitutionally?—The 
bill looks to the launching of a second na- 
tional bank system. The one with which 
the public has grown familiar, originating 
with the acts of 1863 and 1864, and per- 
fected by the federal reserve law of 1914, 
has been justified, as is well known, by 
the decisions upholding the creation’ by 
the national government of the old United 
States Bank. Heretofore, congressional 
legislation, authorizing the establishment of 
banks, has had its origin in periods of stress 
and was induced to a greater or lesser 
degree by the financial necessities of the 
government. It bore quite directly in each 
instance upon the immediate fiscal require- 
ments of the government itself, quite apart 
from the demands or the conveniences of 
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business generally. The system with which 
we are familiar had its birth during the 
dark days of the Civil War, when the in- 
genuity of Congress was taxed to devise 
means to meet the extraordinary expendi- 
tures it entailed. 

The national government is at present 
happily abundantly able to meet its current 
obligations or may, by additional taxes, 
not at all oppressive, provide the necessary 
means. It has no occasion to resort to the 
establishment of a new system of banks 
in consequence of any embarrassment with 
respect to its revenues. It is quite obvious 
from the bill itself, as well as from the pre- 
vailing conditions of which notice may be 
taken, that the primary consideration upon 
which Congress acted was not to create a 
needed instrumentality to meet the neces- 
sities of the government as such, but to 
afford facilities to citizens engaged in the 
basic industry of agriculture to secure 
credit with which successfully to carry on 
their operations so essential to the gen- 
eral welfare, and to which the value of 
their property ought to entitle them. 

The national banking system now in 
vogue did not meet this need. Until the 
federal reserve act changed the law, the 
banks organized under it were prohibited 
from making loans upon real estate. They 
have the right now to do so to a very lim- 
ited extent, and for comparatively short 
periods. Their assets are, ideally, fluid in 
character, speedily, if not readily, convert- 
ible into cash. Their loans are, according- 
ly, made for relatively short periods. Real 
estate loans are made almost of necessity 
for periods of considerable duration. The 
perfected system with which we are fa- 
miliar meets the needs of the merchant, the 
manufacturer and of commerce generally. 
It is well nigh useless to the farmer. It is 
to meet his wants that the new system of 
national banks is to be inaugurated, the ad- 
vantages accruing to the government be- 
ing in every just sense, if the motives of 
Congress are to be looked to, incidental. 

It is, however, of no great consequence 
that the law may have been induced by a 
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desire to promote industrial activity rather 
than to subserve the ends to which the 
legislation of Congress may legitimately 
be directed. Congress has levied duties 
upon imports with a purpose primarily, as 
openly avowed, to protect domestic pro- 
ducers against foreign competition, but hav- 
ing the authority to impose such taxes for 
the purpose of raising revenue, the valid- 
ity of a tariff act cannot be questioned be- 
cause there was some other ulterior pur- 
pose in its enactment. The tax on oleo- 
margarine is well understood to have been 
imposed to put that product at a disad- 
vantage in the market in competition with 
butter—not to swell the national revenues. 

The New National Bank System.—The 
national banking system instituted by the 
federal government in the 60’s has been 
sanctioned by repeated adjudications. After 
it has been in operation for fifty years, a 
second system of national banks is au- 
thorized. It will be important to know in 
what essential respects, so far as the ques- 
tion of power is concerned, the new system 
differs from the old. The first expression 
from the Supreme Court on the validity 
of the act which brought the latter into 
existence is found in the opinion in Far- 
mers’, etc., Nat. Bank v. Dearing.’ It is 
there said tersely: 

“The constitutionality of the act of 1864 
is not questioned. It rests on the same 
principle as the act creating the second 
bank of the United States. The reasoning 
of Secretary Hamilton and of this court in 
McCulloch v. Maryland (4 Wheat., 316), 
and in Osborne v. The Bank of the United 
States (9 id., 708), therefore, applies. The 
national banks organized under the act are 
instruments designed to be used to aid the 
government in the administration of an 
important branch of the public service. 
They are means appropriate to that end. 
Of the degree of the necessity which ex- 
isted for creating them “Congress is the 
sole judge.” 

Before recurring to the case of McCul- 
loch v. Maryland, with a purpose to ascer- 
tain whether the difference between the 
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new and the old national banking system 
is vital, it will be helpful to recall that 
the question which agitated the fathers 
was as to whether Congress had power 
to establish a bank—any kind of a bank; 
not a bank with certain specific powers, but 
a bank. Reference is made in the brief 
extract above quoted to the opinion of 
Secretary Hamilton. It will be recalled 
that when the ‘bill to charter the original 
United States Bank was before Congress 
in 1791, Washington sought the advice of 
the members of his cabinet on the ques- 
tion of the power of Congress in the prem- 
ises. Jefferson, Secretary of State, and 
Randolph, Attorney-General, maintained 
that the national government could not in- 
corporate a bank. Hamilton, Secretary of 
the Treasury, and Knox, Secretary of War, 
contended that the Constitution justified the 
exercise of such a power by Congress. The 
question so skillfully and ably debated, as 
it was discussed by the great statesmen 
and lawyers thus brought into the arena, 
was not so much whether Congress could 
create a bank with the specific powers with 
which the pending bill undertook to in- 
vest such an institution, but whether it 
could establish a bank at all. Strangely 
enough, after the stormy debate that at- 
tended the passage of the act, the bank 


lived its life of twenty years and passed 


out of existence without the question of 
its right ‘to be having ever been présented 
for judicial determination by the Supreme 
Court or, so far as the reports indicate, by 
any of the subordinate courts. 


The validity of the act of Congress 
passéd in 1816, under which the second 
United States Bank was organized, was 
promptly challenged and determined in 
1819 in the McCulloch case? referred to. 
In the opinion in that case, Chief Justice 
Marshall stated the inquiry presented in 
broad terms, as follows: 


“The first question made in the cause 


is, Has Congress power to incorporate a - 
bank ?” 


(2) 4 Wheaton, 316. 
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Not to incorporate such a bank as the 
act under consideration authorized, but a 
bank. Not a bank, three-fourths of the 
subscription price of whose stock should 
be paid in the evidences of the national 
debt, or a bank endowed with the power 
to issue bills designed to circulate as cur- 
rency, or one possessing both those at- 
tributes, but a bank. 


The course of thé reasoning of the court 
is familiar to all lawyers and need not be 
dwelt upon at length. The following brief 
passages from the opinion of the great 
Chief Justice will serve to revive the fail- 
ing memory : 


“Although, among the enumerated pow- 
ers of government, we do not find the 
word ‘bank,’ or ‘incorporation,’ we find the 
great powers to lay and collect taxes; to 
borrow money; to regulate commerce; to 
declare and conduct a war; and to raise 
and support armies and navies. The sword 
and the purse, all the external relations, 
and no inconsiderable portion of the in- 
dustry of the nation, are intrusted to its 
government. It can never be pretended 
that these vast powers draw after them 
others of inferior importance, merely be- 
cause they are inferior. Such an idea can 
never be advanced. But it may, with great 
reason, be contended that a government, in- 
trusted with such ample powers, on the 
due execution of which the happiness and 
prosperity of the nation so vitally depends, 
must, also be intrusted with ample means 
for their execution. The power being given, 
it is the interest of the nation to facilitate 
its execution. It can never be their in- 
terest, and cannot be presumed to have 
been their intention, to clog and embarrass 
its execution by withholding the most ap- 
propriate means... . 


“If a corporation may be employed in- 
discriminately with other means to carry 
into execution the powers of the govern- 
ment, no particular reason can be assigned 
for excluding the use of a bank, if required 


for its fiscal operations. To use one, must 
be within the discretion of Congress, if it 
be an appropriate mode of executing the 
powers of government. That it is a con- 
venient, a useful, and essential instrument 
in the prosecution of its fiscal operations, 
is not now a subject of controversy. All 
those who have been concerned in the ad- 
ministration of our finances, have concurred 





in representing its importance and neces- 
sity; and so strongly have they been felt. 
that statesmen of the first class, whose 
previous opinions against it had been con- 
firmed by every circumstance which can 
fix the human judgment, have yielded those 
opinions to the exigencies of the nation. 
Under the confederation, Congress justify- 
ing the measure by its necessity, transcend- 
ed, perhaps, its powers to obtain the ad- 
vantage of a bank; and our own legislation 
attests the universal conviction of the util- 
ity of this measure. The time has passed 
away when it can be necessary to enter 
into any discussion in order to prove the 
importance of this instrument, as a means 
to effect the legitimate objects of the gov- 
ernment.” 


There was no particular discussion by 
the court of the features which distin- 
guished the institution created by the act 
under consideration from those authorized 
by the act of 1864, or by the bill which is 
the subject of the present discussion. The 
decision rests upon the conclusion that a 
bank is a convenient, in the sense of the 
Constitution a necessary, means to enable 
the government to carry on its fiscal opera- 
tions. 


It is the part of prudence to provide for 
the establishment of banks in which the 
idle funds of the people may be accumu- 
lated that they may be loaned to the gov- 
ernment in time of need and to authorize 
the creation of institutions whose business 
it is to loan money, and that will, pre- 
sumably, be desirous of dealing with the 
government whenever it becomes a borrow- 
er. In the convincing argument of Hamil- 
ton, adopted by Washington and after- 
wards by the Supreme Court in the Mc- 
Culloch case, he said: 


“A bank has a direct relation to the 
power of borrowing money, because it is 
an usual, and, in sudden emergencies, an 
essential instrument, in the obtaining of 
loans to government. 


“A nation is threatened with a war; 
large sums are wanted on a sudden to 
make the requisite preparations; taxes are 
laid for the purpose; but it requires time 
to obtain the benefit of them; anticipation 
is indispensable. If there be a bank, the 
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supply can at once be had; if there be none, 
loans from individuals must be sought. 
The progress of these is often too slow 
for the exigency; in some situations they 
are not practicable at all. Frequently when 
they are, it is of great consequence to be 
able to anticipate the product of them by 
advances from a bank. 


“The essentiality of such an institution, 
as an instrument of loans, is exemplified 
at this very moment. An Indian expedi- 
tion is to be prosecuted. The only fund 
out of which the money can arise consist- 
ently with the public engagements, is a 
tax, which only begins to be collected in 
July next. The preparations, however, are 
instantly to be made. The money must, 
therefore, be borrowed; and of whom 
could it be borrowed, if there were no 
public banks? 


“Tt happens that there are institutions of 
this kind; but if there were none, it would 
be indispensable to create one. * * * 


‘“The legislative power of borrowing 
money, and of making all laws necessary 
and proper for carrying into execution that 
power, seems obviously competent to the 
appointment.of the organ through which 
the abilities and wills of individuals may 
be most efficaciously exerted, for the ac- 
commodation of the government, by loans.” 


It will be observed that it is nowhere 
suggested that the power to issue bills cir- 
culating as currency is an essential attribute 
of a national bank or even that such a 
feature of the law or any feature peculiar 
to any of the acts canvassed and wanting 
in the bill under consideration is even im- 
portant upon the question of federal power. 
In the Osborne case,* the court, speaking 
through the Chief Justice, propounds the 
inquiry: “Why is it that Congress can 
incorporate or create a bank?” and then 
proceeds : 


“This question was answered in the case 
of McCulloch v. The State of Maryland. 
It is an instrument which is ‘necessary and 
proper’ for carrying on the fiscal opera- 
tions of government. Can this instrument, 
on any rational calculation, effect its ob- 
ject, unless it be endowed with that faculty 


(3) ~9 Wheaton, 861. 





of lending and dealing in money, which is 
conferred by its charter?” 

In the opinion in that case it is said 
that : 


“The currency which it circulates by 
means of its trade with individuals, is be- 
lieved to make it a more fit instrument for 
the purposes of government, than it could 
otherwise be.” 


That faculty made it simply a more fit 
instrument than it would otherwise be. 


In Juillard v. Greenman,‘ the court said: 


“The power of Congress to charter a 
bank was maintained in McCulloch v. 
Maryland, 4 Wheat. 316, and in Osborn v. 
United States Bank, 9 Wheat. 738, chiefly 
upon the ground that it was an appropriate 
means for carrying on the money. transac- 
tions of the government. But Chief Jus- 
tice Marshall said: ‘The currency which it 
circulates, by means of its trade with indi- 
viduals, is believed to make it a more fit 
instrument for the purpose of government 
than it could otherwise be.’ ” 

But the chief ground upon which the 
judgment of the court was based is that a 
bank is an appropriate means for carrying 
on the money transactions of the govern- 
ment. 


The language employed in Section 5153 
of the Revised Statutes of the United 
States, through which the existing national 
banks become depositaries of public funds 
and fiscal agents of the government is 
adopted in the Land Bank bill for the 
purpose of investing the federal land banks 
and joint stock land banks with the same 
attributes. 


Indisputably, whether the exigency re- 
quires that additional banking facilities be 
provided, rests altogether with Congress. 


The system, as a whole, cannot be suc- 
cessfully assailed.* 


7: 3; WALSH. 


Washington, D. C. 


(4) 110 U. 8S, 
Case). 


421-445 (the Legal Tender 


*Part II dealing with the tax exemption pro- 
vision of this Act will appear in next week’s 
issue. 
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MASTER AND SERVANT—INDEPENDENT 
CONTRACTOR. 


RAXWORTHY et al. v. HEISEN. 


Supreme Court of Illinois. June 22, 1916. 
Rehearing Denied Oct. 11, 1916. 


113 N. E. 699. 


Where defects in a derrick cable used by in- 
dependent contractor for hoisting stone were 
obvious and the master and his superintendent 
were frequently near the derrick and in posi- 
tion to know such defects, held, that the master 
was liable for injuries received by a servant by 
the breaking of such cable, where such servant 
was required to work under the derrick. 


FARMER, J. On February 2, 1911, Thomas 
Raxworthy, while working for C. C. Heisen, Sr., 
plaintiff in error, as a stonecutter in the erec- 
tion of a building at the corner of Dearborn 
and Harrison streets, in the city of Chicago, 
was struck and killed by a large stone which 
fell to the sidewalk while the stone was being 
hoisted from the ground. Anna M. Raxworthy 
and Thomas F. Hunt, as administratrix and 
administrator, respectively, of the estate of 
said deceased, brought suit in the circuit court 
of Cook County against the plaintiff in error 
and Alexander Shand to recover damages oc- 
casioned by the death of the said Thomas Rax- 
worthy. A trial was had before a jury, which 
resulted in a verdict finding the issues in favor 
of the administrators as against the plaintiff in 
error and fixing the damages at the sum of 
$10,000. Shand was by the verdict found not 
guilty. On motion of the administrators a new 
trial was granted as to Shand, but the suit was 
thereafter, on motion of the administrators, 
dismissed as to him. The motion made by 
plaintiff in error for a new trial was denied 
and judgment was rendered upon the verdict 
against him for $10,000, from which judgment 
he appealed to the Appellate Court for the 
First District. The Appellate Court affirmed 
the judgment of the Circuit Court, and a writ 
of certiorari having been allowed by this court 
upon the petition of Heisen, the record has 
been brought before us for review. 

It appears from the evidence that plaintiff 
in error was the owner of the building, 16 or 
18 stories high, in course of construction, and 
that certain of the workmen engaged in the 
construction of the building, including Thomas 
Raxworthy, were in the immediate employ of 
the plaintiff in error while other work- 





men were in the employ of independent 
contractors. The plaintiff in error had 
contracted with Shand to furnish all labor, 
materials, tools, derricks, power, etc., for hoist- 
ing and setting stone in the building, at a cer- 
tain sum specified in the contract. The acci- 
dent was occasioned by reason of the breaking 
of a wire cable attached to the derrick which 
was being used by workmen in the employ of 
Shand to hoist the stone from the ground to 
the fourth floor of the building. The derrick 
and the wire cable, which belonged to Shand, 
had been placed in position by his workmen 
several days before the accident. The evidence 
tends to show that the wire cable was not of 
sufficient strength to sustain the strain re- 
quired in hoisting heavy stone, that it was old, 
rusty and defective, and that this condition 
could have been observed at a distance from 
10 to 15 feet from the cable. The evidence 
further tends to show that the plaintiff in error 
maintained an office in the building and was 
frequently around the building supervising the 
construction of the building, that he also had 
in his employ a general superintendent, and 
another superintendent who had charge of all 
the stonework in the building, and that these 
superintendents were around the building prac- 
tically all the time. Shand had nothing to do 
with cutting the stone. His duties, under his 
contract, consisted in hoisting and setting the 
stone in position. The evidence tends to show 
that immediately before the accident Rax- 
worthy was ordered to cut a stone near the 
place where the stone that fell was being hoist- 
ed from the ground, and was engaged in mark- 
ing the stone which he had been ordered to cut, 
when the stone that was being hoisted fell to 
theesidewalk and struck and killed him. 


The negligence charged in the declaration 
was that the defendants carelessly and negli- 
gently used, and permitted to be used, main- 
tained and installed a cable which was not 
strong enough to sustain the strain it was sub- 
jected to, and that it was an old, rusty, inse- 
cure and imperfect cable. 


The principal ground urged for reversal is 
that the negligence which caused the death of 
Raxworthy was the negligence of Shand, an 
independent contractor, and that the plaintiff 
in error is not liable for the negligence of an 
independent contractor. Defendants in error 
do not controvert the contention that Shand 
was an independent contractor, but insist that 
the master in possession of the premises is 
bound to furnish his servants a reasonably safe 
place to work, and that if he knows, or by the 
exercise of ordinary care could know, the in- 
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strumentalities used by the independent con- 
tractor rendered dangerous or unsafe the place 
where the master’s servants were required to 
work, he cannot escape liability because the 
injury is caused by machinery or instrumentali- 
ties owned and employed by an independent 
contractor. If Raxworthy had been the servant 
of Shand, the independent contractor, there 
could have been no recovery against plaintiff 
in error. Pioneer Construction Co. v. Hansen, 
176 Ill. 100, 52 N. E. 17. 


The question then presented is whether 
plaintiff in error owed his own servants the 
duty of using reasonable care to see that Shand, 
as an independent contractor, did not, by the 
negligent use of defective appliances in the 
performance of his work, make unsafe or dan- 
gerous the place where plaintiff in error’s 
servants were required to work. This precise 
question has not, we believe, been heretofore 
passed upon by this court. It has been de- 
termined by other courts, and while the de- 
cisions are not all in accord, we think the 
weight of authority supports the contention of 
defendants in error that plaintiff in error did 
owe his servants the duty of using reasonable 
care to see that Shand did not by his negli- 
gence render the place they were required to 
work unsafe. A case in point is Griffith & 
Sons’ Co. v. Brooks, 197 Fed. 723, 117 C. C. A. 
117. There a subcontractor under a general 
contractor was in charge of and operating a 
derrick in performing certain work on a build- 
ing. The exact relations between the general 
contractor and the subcontractor are not 
shown, but it does appear that the subcon- 
tractor controlled and paid his men, and the 
court said it was not important what the pre- 
cise legal relations between them were. ‘By 
reason of having been insecurely fastened the 
derrick fell and injured a man at work under 
the orders of the general contractor. The court 
said the general contractor caused the derrick 
to be brought to the building and installed as 
one of the instrumentalities needed in per- 
forming the work; that he knew it had to be 
securely supported to stand the strain required 
in doing the work; that a simple external in- 
spection would have disclosed this was not 
done, and a judgment against the general con- 
tractor was affirmed. 


In Toledo Brewing & Malting Co. v. Bosch, 
101 Fed. 530, 41 C. C. A. 482, a servant of the 
brewing company was injured by reason of the 
negligence of an independent contractor. The 
court said, to the general rule that the master 
is not liable for the negligent acts of an inde- 
pendent contractor, there are important excep- 





tions; that the law makes it the duty of the 
master to furnish his servants a safe place to 
work; that this duty cannot be delegated to an 
independent contractor, and a judgment against 
the master was sustained. 


Vickers v. Kanawha & West Virginia Rail- 
road Co., 64 W. Va. 474, 63 S. E. 367, 20 L. R. 
A. (N. S.) 793, involved the liability of the 
master for an injury to its servant resulting 
from the negligence of an independent con- 
tractor. The court said: 


“In our opinion, therefore, the defendant hav- 
ing permitted the erection of this derrick so 
near to its tracks, supported as it was, by these 
overhanging guy ropes, was bound, in the dis- 
charge of its nondelegable duty to its servants, 
to keep a watchful supervision over it, and that 
by the progress of the work, and by setting the 
car there for the removal of the derrick, it was 
thereby chargeable with sufficient notice to re- 
quire vigilant supervision and inspection neces- 
sary to avert the dangers incident to the work.” 

The Supreme Court of Pennsylvania said in 
Trainor v. Railroad Co., 137 Pa. 148, 20 Atl. 
632, a suit against a railroad company by its 
employe for an injury caused by the fall of a 
derrick of an independent contractor: 


“The master owes to the servant the duty of 
providing a reasonably safe place to work in, 
and reasonably safe appliances with which to 
do the work; and the delegation of this duty 
to an agent or independent contractor will not 
relieve the master from responsibility for an 
injury to the servant resulting from its neg- 
lect.” 


See, also, McBeath v. Rawle, 192 Ill. 626, 61 
N. E. 847, 69 L. R. A. 697, which is the nearest 
case in point decided by this court to which 
our attention has been called, and Winslow v. 
Commercial Building Co., 147 Iowa 238, 124 
N. W. 320, 28 L. R. A. (N. S.) 563. 


North Chicago Street Railroad Co. v. 
Dudgeon, 184 Ill. 477, 56 N. E. 796, was an 
action brought by the plaintiff, a conductor 
employed by the street car company, against 
the company for an injury caused by the plain- 
tiff being thrown by a sudden jerk or start of a 
car he was boarding, against a pile of stones 
and other material placed near the tracks 
upon which the car was operated. The street 
railway company had let the contract for re- 
pairing its track and roadbed to an independent 
contractor, and in doing the work stones and 
granite blocks were placed along near the 
tracks by the contractor, which caused the 
injury to the plaintiff. It was contended by the 
defendant that the work was being done by 
an independent contractor, and that defendant 
was not liable. It was held that one exception 
to the general rule that the doctrine of re 
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spondeat superior does not apply to cases of in- 
dependent contractors is where the defendant 
is exercising some chartered privilege or power 
which could not be exercised independently of 
its charter, and that in such case the corpora- 
tion could not avoid liability for acts done 
under its corporate franchises by letting the 
contract to a construction company. The court 
said, following the discussion of this exception 
to the rule: 


“It should not be forgotten, in addition to the 
foregoing rule, that the law requires that the 
master shall provide a reasonably safe place for 
the servant to work, and, failing so to do, is 
answerable for resulting injuries, unless the 
dangers are such as are reasonably incident to 
his employment, or of which the servant has 
equal knowledge or means of knowledge with 
the master, or where the danger is imminent.” 

It is the duty of the master to use reasonable 
care to furnish his employes a safe place to 
work, and that duty he cannot delegate to an- 
other so as to relieve himself from liability for 
an injury resulting from a failure to perform 
the duty. Chicago & Alton Railroad Co. v. 
Eaton, 194 Ill. 441, 62 N. E. 784, 88 Am. St. Rep. 
161; Himrod Coal Co. v. Clark, 197 Ill. 514, 64 
N. E. 282, and cases cited; Missouri Malleable 
Iron Co. v. Dillon, 206 Ill. 145, 69 N. E. 12. 
There is no reasonable basis for an exception 
to the rule where an independent contractor 
is employed, as in this case, to do some part 
of the work. If the injury results from sud- 
denly occurring negligent acts of the inde- 
pendent contractor or from any cause which the 
master did not know, and could not, in the ex- 
ercise of reasonable care, have anticipated, 
then no liability would attach to him. 


* Here, however, the facts settled by the judg- 
ment of the Appellate Court are that the cable, 
which had been in use on the building for sev- 
eral days, was defective, that the defects were 
apparent to observation, and that the plaintiff 
in error and his superintendent were frequently 
around the derrick and cable, in a position to 
see and know the defects. With this knowl- 
edge of the defects, under plaintiff in error’s 
orders and directions deceased continued to 
work at a place where he was exposed to in- 
jury if by reason of the defects in the cable it 
should break. The plaintiff in error should 
have either required the defects remedied or 
have moved deceased to a place to work where 
he would not have been exposed to the danger. 
An injury to plaintiff in error’s employe as the 
result of the use of a defective cable might 
have been anticipated as probable and that 
the master should be held liable in such case 
seems to us reasonable and just. If the injury 





could not have been anticipated as the prob- 
able result of the use of the defective cable a 
different rule would apply. 

It is contended by plaintiff in error that the 
declaration does not allege a failure of plaintiff 
in error to furnish the deceased a safe place 
to work; that under the averments of the de- 
claration that question is not properly involved 
in the case and a recovery cannot be sustained 
upon that theory. The first additional count 
alleges that plaintiff in error and Shand were 
jointly engaged and co-operating in the work 
of cutting stone and hoisting and putting it in 
place in the building, and that the deceased 
was working on the ground floor of the build- 
ing beneath where the derrick was being op- 
erated; that Shand was the owner of the der- 
rick and the cable and appliances for its opera- 
tion and was operating it to raise the stone in 
place; that plaintiff in error exercised general 
and that it was his duty to exercise reasonable 
care to keep the derrick and appliances in a 
reasonably safe condition so as to prevent its 
breaking and injuring deceased and other em- 
ployes working near the derrick, but that, dis- 
regarding this duty, he used, and permitted to 
be installed and used, an old, rusty, insecure 
and imperfect cable, which broke while hoisting 
a stone, causing the stone to fall and kill plain- 
tiffs’ intestate, who was at the time in the ex- 
ercise of ordinary care for his own safety, and 
did not know, and could not in the exercise of 
ordinary care have known, of the defective 
condition of the cable. The second additional 
count alleges Shand was the owner of the der- 
rick and appliances for its operation; that he 
was employed by plaintiff in error to hoist, by 
means of the derrick, stone from the ground 
and install it in place in the building; that 
plaintiff in error was at the same time engaged 
in cutting and assembling the stone on the 
ground near the building; that deceased was a 
servant of plaintiff in error, engaged in cutting 
and shaping the stone; that he was working 
underneath where the boom of the derrick 
swung in hoisting the stone and where he was 
liable to injury or death if the cable used on 
the derrick was imperfect or of insufficient 
strength—all of which was known, or could 
have been known by the exercise of ordinary 
care, to both plaintiff in error and Shand. This 
count averred it was the duty of both the de- 
fendants to exercise reasonable care to keep 
the cable in a reasonably safe condition so as 
to keep it from breaking with a load and in- 
juring plaintiffs’ intestate, yet the defendants 
negligently permitted to be installed, maintain- 
ed and used an old, rusty, insecure and imper- 
fect cable while plaintiffs’ intestate was en- 
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gaged in the performance of the duties before 
described for plaintiff in error, exercising due 
care for his own safety, not knowing, and not 
having means by the exercise of ordinary care 
to know, of the defective condition of the cable, 
and that the cable broke, etc., as a result of 
which plaintiffs’ intestate was killed. 

The averments of the declaration showed the 
existence of the relation of master and servant 
between plaintiff in error and deceased, from 
which the law raises the duty of the master to 
furnish the servant a safe place to work, and 
the averments showed, as clearly as.if stated 
in express terms, the failure to perform that 
duty. This has been repeatedly held sufficient. 
Libby, McNeil & Libby v. Scherman, 146 III. 
540, 34 N. E. 801, 37 Am. St. Rep. 191; Cribben 
v. Callaghan, 156 Ill. 549, 41 N. E. 178; Himrod 
Coal Co. v. Clark supra; Schueler v. Mueller, 
193 Ill. 402, 61 N. E. 1044; Sargent Co. v. Baub- 
lis, 215 Ill. 428, 74 N. E. 455. Furthermore, it 
would seem plaintiff in error understood the 
declaration as sufficient to raise the question 
of his duty to. furnish deceased a reasonably 
safe place to work and his liability for a failure 
to perform that duty, for instruction No. 21 
given on behalf of plaintiff in error told the jury 
the law imposed upon defendant Heisen the 
duty to exercise ordinary care to furnish de- 
ceased a reasonably safe place to wark, and 
that if he used the degree of care to do so 
which a reasonably prudent person would have 
exercised under similar circumstances there 
could be no recovery. 

There is, in our opinion, no basis for the 
contention that as a matter of law deceased 
assumed the risk or was guilty of contributory 
negligence. 

Complaint is made of the ruling of the trial 
court in giving certain instructions on motion 
of defendants in error. This was fully dis- 
cussed by the Appellate Court in its opinion, 
and as we agree with that court that there 
was no reversible error in giving the instruc- 
tions complained of, we do not deem it neces- 
sary to enter into a discussion of this ques- 
tion. 

Some of the objections raised to the rulings 
of the court in the admission of testimony may 
be technically well grounded, but such errors, 
if any, were not of.an important character, and 
in our view are not sufficient to justify a re- 
versal of the judgment. 

The judgment of the Appellate Court is af- 
firmed. 

Judgment affirmed. 

CARTWRIGHT, DUNN and COOKE, JJ., dis- 
senting. 





Note.—Liability of Master to His Own Servant 
for Acts of Independent Contractor—It cannot 
be contended with any plausibility that a master 
may be made liable for any injury to his ser- 


} vant by another, unless upon some theory of 


failure by the master to protect the servant from 
the injury that was inflicted. There are cases in 
great abundance, that if the master owes a posi- 
tive duty to his servant, as for example, keeping 
his working place safe, and one whom he au- 
thorizes to carry on work there, as an independent 
contractor, makes that place unsafe, the master 
neglecting that duty makes himself liable for 
injury attributable to that condition. These cases 
are collected in a note on page 793 of 20 L. R. A. 
(N. S.) We purpose only to speak herein of 
cases to the contrary, the instant case developing 
quite fully the other view. 


In Devlin v. Smith, 25 Hun. 206, it was argued 
and ruled, that as the duty to furnish a safe 
place to work did not amount to a warranty, 
but only called for reasonable care, this duty 
could be entrusted to a competent and unex- 
ceptionable contractor. “The employer cannot 
escape the responsibility of exercising due care 
by delegating that duty to an agent, but he can 
employ a competent and unexceptionable contrac- 
tor to construct tools, machinery, etc., and such 
conduct would be the exercise of that care, which 
the law requires. The employment of a con- 
tractor is not the delegation of the employer’s 
duty. It is, when properly done, an exercise of 
the care and a fulfillment of the duty which the 
law exacts. It would be unreasonable and un- 
just to hold an employer liable for the negligence 
of such a contractor so employed, for the em- 
ployment of him would not be negligence, and 
the contractor’s negligence could not be attributed 
to the employer, because no relation of agency 
would exist between them.” 


This ruling was affirmed in New York Court 
of Appeals and the theory ihat the independent 
contractor was not the agent of principal con- 
tractor was strongly stressed. In this case a 
scaffold used by defendant’s servant was built by 
the independent contractor. It gave way and 
precipitated plaintiff to the ground. “(The con- 
tractor) was, as appears from the evidence, much 
more competent than Smith to judge of its suf- 
ficiency. He had undertaken to construct a first- 
class scaffold, and had delivered to Smith in per- 
formance of this contract, and we do not think 
Smith is chargeable with negligence for accepting 
it without further examination.” This reasoning 
is quite forcible and appears well to accord with 
a well-recognized method of doing business. 
Generally it would matter little to a workman 
who is responsible, provided that a master is held 
to the duty of engaging a responsible, careful, 
independent contractor, and there would seem to 
be no particular reason for holding more than one 
party liable in an injury thus suffered. It would 
simply be an incident out of the usual if more 
than one is made liable. 

In Ardesco Oil Co. v. Gilson, 63 Pa. 146, it 
was said: “It may be considered as now settled 
that, if a person employs others, not as servants, 
but as mechanics or contractors in an independent 
business and they are of good character, if there 
was no want of due care in choosing them, he 
incurs no liability for injuries resulting to others 
from their negligence or want of skill. If I 
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employ a well-known and reputable machinist to 
construct a steam engine and it blows up from 
bad materials or unskillful work, I am not re- 
sponsible for any injury which may result, wheth- 
er to my own servant or to a third person. The 
rule is different if the machine is made according 
to my own plan, or if I interfere and give direc- 
tions as to the manner of its construction.” 


Norfolk & W. R. Co., 97 Va. 631, 34 S. E. 
525, 40 L. R. A. 367, quotes with approval the 
following from Elliott on Railroads, § 1063: 
“Generally where an independent contractor is 
employed to perform a work lawful in itself 
and not intrinsically dangerous, the company, if 
it is not negligent in selecting the contractor, is 
not liable for the wrongful acts or negligence of 
such contractor.” The case being one where a 
railroad bridge fell before its parts were prop- 
erly connected and killed a railroad employe, the 
court applied that principle to the case as follows: 
“It is shown in the evidence that it is the general 
custom of railroad companies to construct bridges 
as was done in this case and that it is not an 
essentially hazardous undertaking; that while it 
requires care to substitute a new bridge for an 
old one without the interruption of traffic, with 
ordinary care it may be done with entire safety. 
It further appears that the Phoenix Bridge Com- 
pany is an established and reputable concern, 
largely engaged in such work and has the confi- 
dence of the business public. * * * If the bridge 
company had complied strictly with its contract 
the accident would not have occurred. It was due 
to the removal of the false work before a suf- 
ficient number of rivets had been put in the new 
bridge to sustain the train that undertook to pass 
over it, but the railroad company is not respon- 
sible for the negligence of the Phoenix Bridge 
Company. It is responsible only for its own 
negligence and that of its agents and employes, 
while the Phoenix Bridge Company was an inde- 
pendent contractor.” 


In Conway v. Furst, 57 N. J. L. 645, 32 Atl. 
680, the facts show that defendant’s servant was 
a watchman in an unfinished store building and 
fell down an open elevator shaft. The court said: 
“The evidence was uncontradicted and it shows 
that the elevator was, at the time of the injury 
to Conway, in the course of construction by con- 
tractors exercising an independent employment, 
and, therefore, Conway is without remedy against 
his employer.” 


This case refers to Cuff v. Newark & N. Y. 
R. Co., 35 N. J. L. 17, which case presents a very 
full review of English and American cases on 
this subject. It shows injury to a third person 
by independent contractors leaving a can af nitro- 
glycerin where it was caused to explode by the 
negligence of their servant, who it was con- 
tended was as to keeping the premises safe a 
servant of the land owner. But this contention 
was rejected. 


In note to Lafayette Bridge Co. v. Olsen, 108 
Fed. 335, 17 C. C. A. 367, in 54 L. R. A, at page 
52, it is said that by the rationale of many de- 
cisions the rule of a master’s non-delegable duty 
is to some extent evaded by procuring instru- 
mentalities to be supplied by an independent con- 
tractor. It is said, however, that decision on 
this subject is so conflicting as to render it im- 
possible to formulate any definite doctrine on 
the subject. Cc. 





HUMOR OF THE LAW. 


“Can you tell me,” said the court, addressing 
Enrico Ufuzzi, under examination at Union 
Hill, N. J., as to his qualifications for citizen- 
ship, “the difference between the powers and 
prerogatives of the King of England and those 
of the President of the United States?” 

“Yezzir,” spoke up Ufuzzi promptly. “King, 
he got steady job."—Kansas City Bar Monthly. 


A small colored boy stole some brass fittings 
from a building and was taken before the judge, 
who severely reprimanded him and bade him 
take back the stolen property. Turning to the 
officer, the judge requested him to see that this 
was done, when the youngster broke out: “Dat’s 
all right, jedge. I’se gwine to take ’em back, 
and vo’ needn’t send no cop wif me. for I’se 
hones’, I is..—Cincinnati Enquirer. 


When ex-Attorney General Knox was a 
young lawyer, he was in physique not much 
larger than Tom Thumb. In one of his first 
cases where he appeared before the court of an 
adjoining state, it was his fortune to be op- 
posed by an attorney, a veritable giant in size, 
and possessor of a most intimidating manner. 
Going up to young Knox, the giant guffawed 
down upon him, “Are you the attorney oppos- 
ing me? Why, I could put you in my vest 
pocket.” 

“Maybe you could,” said the unabashed 
Knox; “but if you did so you would have 
more law in your pocket than you ever had in 
your head.”’—St. Louis Globe-Democrat. 


A party of engineers were tracing a township 
line across some farms in Illinois. As chance 
would have it, the line passed directly through 
a large barn having double doors on each side 
of it, and they found they could continue their 
measurements through the barn by opening the 
doors and thus avoiding the dreaded detour. 
The owner watched their progress with con- 
siderable interest, but made no comment until 
they had reached the farther side of the barn, 
when he asked: 

“Thet a railroad ye-all surveyin’ fer?” 

“Certainly,” replied the chief, with a humor- 
ous twinkle in his eye. 

The farmer meditated a bit as he closed the 
barn doors behind them, when he remarked, 
somewhat aggressively, “I hain’t got no objec- 
tion ter havin er railroad on my farm, but Ill 
be darned ef I’m going ter open and shet them 
doors for yer train to go through!”—Globe- 
Democrat. 
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1. Animals—Negligence.—In an action for 
board of horses, where one was injured in the 
pasture field of plaintiff, there is no presump- 
tion of negligence on the part of plaintiff by 
reason of the injury.—Fanshawe v. Rawlins, N. 
J., 98 Atl. 439. 


2. Attachment—Bill of Lading.—Bank by rea- 
son of owning a bill of lading had a right to 
all property covered by the bill superior to a 


party, whose only claim was by virtue of a 
subsequent attachment.—Commercial Bank of 
Port Huron v. Elliott, Wash., 159 Pac. 377. 


3. <Atterney and Client—Services.—Attorney 
employed under contract fixing his compensa- 
tion cannot recover for unusual professional 
services, where client did not request them, 
nor understand that they were outside con- 
tract.—Gabrielson v. Gorin. Wash., 159 Pac. 387. 


4. Batiment—Evidence.—In action against 
administratrix for value of furniture stored 
with defendant’s decedent, exclusion of evi- 
dence of plaintiff as to depositing furniture and 
what had become of it since that time, or of 
other witnesses as to its value, was erroneous.—- 
Walker v. Willis, Fla., 72 So. 517. 

5. Bankruptey—<Act of—A general assign- 
ment by an insolvent is an act of bankruptcy, 
and will support an adjudication.—In re Fed- 
cnet Mail & Express Co., U. S. D. C., 233 Fed. 
691. 





Set-Off.—Bank holding general deposit 
of bankrupt may set off against it claims 
against bankrupt, and right is recognized by 
Bankr. Act, § 68.—Wilson v. Citizens’ Trust Co., 
U. S. D. C., 233 Fed. 697. 

7. Banks and Banking—Agency.—The act of 
the cashier and president of a bank in misap- 
propriating proceeds of collection of notes 
though prior to the transaction the stockholders 
and directors believed the officers to be honest, 
is the act of the bank.—Minnesota Mut. Life Ins. 
Co. v. Tagus State Bank, N. D., 158 N. W. 1063. 

8.———Clearing House.—Where a bank’s clear- 
ing house sent a check deposited by the drawer 
for collection directly to the drawee, who mark- 
ed it “paid” and surrendered it to the drawer, 
the bank, failing to collect the amount from 
the debtor, but crediting the amount to the de- 
positor, who drew it out, could not hold the 





Coney or his estate liable-—Harmon v. Bar- 
ber, S. C., 89 S. E. 636. 


9. pon ental and Information.—In charg- 
ing commission of felony under Pen. Code, § 
476a, making it a crime willfully and with in- 
tent to defraud to make, draw, or deliver a 
bank check knowing that there are insufficient 
funds, the information need not allege that the 
check was presented to the bank, nor need such 
fact be proved.—People v. Weir, Cal., 159 Pac. 
442. 





10. Bills and Notes—Evidence.—In action on 
note, where amount recoverable was not in dis- 
pute and there was no plea of payment, and 
petition asked for attorney’s fees less than sum 
specified in note therefor, exclusion of evidence 
of a payment was not error.—MecMillan v. 
—- Nat. Bank of Jacksonville, Ga., 89 S. E. 
635. 





11. Evidence.—Maker of note is not pre- 
vented from inquiring into title of plaintiff, 
though maker had paid note before maturity 


to one who represented that it was in posses- 
sion of a company to which he had offered it 
as payment conditionally, and who agreed to 
indemnify maker.—American Nat. Bank of Ma- 
con v. Ward, Ga., 89 S. E. 578. 


12. Indorser.—An indorser’s liability may 
be fixed by protest or by bringing suit at the 
first term of court to which the suit can he 
brought after it becomes due or by suit at the 
second term of court after it becomes due, and 
showing why suit was not instituted at the first 
term; and, if not so fixed, he is discharged.— 
Barger v. Brubaker, Tex., 187 S. W. 1025. 


13. Negligence.—A landlord’s’ testimony 
that he indorsed his tenant’s note because of the 
payee’s fraud, not reading it, and intending to 
sign only a waiver of rent, is entitled to no 
weight, where he could read and admitted re- 
ceiving part of the note’s proceeds on overdue 











rent. Brookland Bank v. Martin, S. C., 89 S. 
E. 546. 
14. Negotiable Instruments Law.—An in- 





dorser of a draft “for collection” warrants that 
the instrument is genuine, that he had good title 
to it, ete., both under Rev. St. 1909, § 10034, or 
ie! ee merchant.—In re Ziegenhein, Mo., 187 
S. W. 893. 


15. Notice.—A memorandum on a note re- 
citing that it was for the price of corporate 
stock, and that dividends were guaranteed, is 
insufficient to give a purchaser notice of a 
failure of consideration in that the stock was 
worthless.—Hardin v. Bank of Harlem, Ga., 89 
S. E. 613. 


16.—~Presumption.—Where negotiable paper 
is taken by a bank before maturity in the 
usual course of business, it may assume that 
the payee’s and indorsers’ signatures are genu- 
ine. ee & Mechanics’ Bank of Florence v. 
Whitehead, S. C., 83 S. E. 657 

17. i iias: | shonieniog an an action against 
a city for death of an automobile passenger 
from being driven through an open drawbridge, 
exclusion of testimony that the morning after 
the accident a defect was discovered in the 
mechanism of the guard gate, preventing its 
being lowered, etc., held erroneous.—Beach v. 
City of St. Joseph, Mich., 158 N. W. 1045. 

18. Onrriers of Goods—Rates.—Acts 1907, p. 
80, fixing the maximum rate on _ intrastate 
freight, and amended by Acts 1907, p. 711, giving 
the Railroad Commission authority to change 
the rate, not mentioning or attempting to pro- 
vide special or preferential rates, relates to 
regular or normal rates, and does not affect a 
voluntary special or preferential rate.—State v. 
Louisville & N. R. Co., Ala., 72 So. 494 


19.——_Set-Off.—In an action by an interstate 
earrier for freight charges, the shipper cannot 
set off a claim for injuries to the goods.—Chi- 
cago & N. W. Ry. Co. v. William S. Stein Co., 
U. 8S. D. C., 233 Fed. 716. 


20. Carriers of Passengers—aAlighting Pas- 
senger.—While there may be no direct duty on 
a carrier to assist physically an alighting pas- 
senger, it cannot with impunity fail to exercise 
any care in that respect.—Gore v. Delaware, N. 
J.,L. & W. R. Co., 98 Atl. 389. 
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21. Damages.—Where plaintiff, “Miss G.,” 
purchased a commutation ticket which was is- 
sued by mistake to “Mr. G.,” and the conductor 
took it up and refused to return it, in the ab- 
sence of any indignity offered by the conductor, 
the measure of damages was the value of the 
ticket in question at the time it was taken up.— 
Gerety v. New York & N. J. R. Co., N. J., 98 
Atl. 400. 


22. Free Pass.—Provision of a railroad pass 
for employe’s family, saving the company from 
liability, if intended to include willful wrong- 
ful act of a servant, is against aw policy.— 
Turman v. Seaboard Air Line Ry., S. C., 89 S. E. 


655. 


23. Chattel Mortgages—Description.—A mort- 
gage of the crops to be grown on the “Lewis 
Place” owned by mortgagor, in a certain county, 
held sufficiently to describe the premises to 
be notice.—Spiller v. W. J. Mann & Co., Tex., 
187 S. W. 1014. 

24. Priority.—In absence of countervailing 
equities, rule as to priority between two mort- 
gages on same property, given to different mort- 
gagees, is that one first filed for record is a 
superior lien to the other, whether executed be- 
fore or after.—Murray Co. v. Satterfield, Ark., 
187 S. W. 927. 

25. Commerce—Employes.—Employe on train 
hauling freight to another state, though another 
erew would have taken train before reaching 
state line, was engaged in interstate commerce, 
though material was for use by railroad in re- 
pair work and is not shown to: have been in- 
tended for use on main line.—Hein v. Great 
Northern R. Co., N. D., 159 N. W. 14. 

26. Constitutional Law—Due Process of Law. 
—Pub. Acts 1915, ec. 314, requiring a license and 
a license fee for the display upon real estate 
of an advertisement containing more than four 
square feet of surface, held not contrary to 
the Constituti6n as authorizing the taking of 
property without due process of law—State v. 
Murphy, Conn., 98 Atl, 343. 

27. Cerporations—Agency. 
corporation selling commercial products com- 
mitted unprovoked unauthorized assault on 
plaintiff, plaintiff could not recover against cor- 
poration, though it knew agent was of violent 
temper.—Murphey v. New South Brewery & Ice 
Co., Ga., 89 S. E. 704. 

28. Ceovenants—Estoppel.—Where lands are 
conveyed by indenture to one who does not 
sign deed, but who enters on land and accepts 
deed in other matters, he will be bound by 
covenants therein.—Louisville & N. R. Co. v. 
Nelson, Ga., 89 S. E. 693. 

29. Custems and Usages—Evidence.—Where a 
sale contract provided that the buyer could 
have each shipment analyzed before accepting 
it, evidence of a trade custom, that such pro- 
vision would not prevent title passing, was in- 
admissible.—Agri. Mfg. Co. v. Atlantic Fertilizer 
Co., Md., 98 Atl. 365. 

30. Damages—Evidence.—In action for in- 
juries to fruit trees upon plaintiff's land by fire 
started by locomotive, evidence of the value of 
the trees while growing on the land is com- 
petent to show the amount of damage.—Chicago, 

I. & P. Ry. Co. v. Swinney, Okla., 159 Pac. 
“484. 

31. Liquidated.—Provision for liquidated 
damages, where damages which could result 
from breach of some of the stipulations would 
be so small as to make stipulated amount un- 
just, is in nature of penalty, and not liquidated 
damages.—George W. Muller Bank Fixture Co. 
v. Georgia Ry. & Electric Co., Ga., 89 S. E. 616. 

32. Death—Presumption.—Where a woman, 
not having heard from husband for two years, 
married and thereafter did not hear from him 
for over eleven years, the marriage is valid, as 
the husband would be presumed dead.—Green- 
wood v. Frick, U. S. C. C. A., 233 Fed. 629. 

33. Survivorship.—No recovery could be had 
against the city under the Survival Act, for 
death of an automobile passenger driven through 
an open drawbridge into a river and there 
drowned, though after the accident cries from 
the river were heard for several minutes.— 
oo v. City of St. Joseph, Mich., 158 N. W. 


Where agent of 





34. Unexplained Absence.—While a person 
unheard of for a time is presumed to be alive 
until expiration of seven years, the absence, 
coupled with other circumstances may be suf- 
ficient to prove death at a much earlier time.— 
Western Grain & Sugar Products Co. v. Pills- 
bury, Cal., 159 Pac. 423. 


35. Diverce—Appeal and Error.—On appeal 
from divorce judgment based on denial of mo- 
tion to open default, bill of exceptions contain- 
ing no record of oral testimony, which it ap- 
peared was given at hearing of motion, and or- 
der reciting that court was “fully advised in 
the premises,” it was presumed that the undis- 
closed testimony was sufficient to support the 
order.—McDonald v. McDonald, Cal., 159 Pac. 426. 


36.——Contingent Remainder.—A decree at- 
tempting to convey a contingent remainder is of 
no effect, since an instrument purporting to con- 
vey such an interest amounts only to an agree- 
ment to convey, which may be enforced when 
the contingency happens.—Scruggs v. Mayberry, 
Tenn., 188 S. W. 207. 

37. Eleetricity—Highest Care—A_ telephone 
company is liable to its subscribers for injury 
resulting from failure to exercise the highest 
care, where its wires are apt to sag and come 
in contact with wires charged with a high cur- 
rent.—Pioneer Telephone & Telegraph Co. v. 
Tulsa Vitrified Brick & Tile Co., Okla., 159 Pac. 
477. 

38. Eminent Domain—Abutting Owners.— 
Where a pipe line was located along a highway 
and the pipe laid thereon awaiting the digging 
of ditches in which it was to be placed, held 
the abutting owners’ fee interest in the high- 
Way was taken so as to authorize him to bring 
suit under Shannon’s Code, §§ 1866, 1867.—Lea v. 
Louisville & N. R. Co., Tenn., 188 S. W. 215. 

39. Injunction.—Where defendant railroad 
company had the right to condemn complainant's 
fee interest in a highway, and had already taken 
possession of it, complainant could not enjoin 
completion of the work, although no condemna- 
tion proceedings had been  started.—tLea_v. 
Louisville & N. R. Co., Tenn., 188 S. W. 215. 

40. Valuation.—Where land is condemned, 
trees and top soil thereon are part of the land, 
and should not be valued separately and apart 
from the land, but should be considered in fixing 
the value of the land.—W. A. Manda, Ince., v. 
Delaware, L. & W. R. Co., N. J., 98 Atl. 467. 

41. Wixtures—Life Estate.—Where the heirs 
of intestate were estopped from questioning the 
life interest of plaintiff's testator, and during 
the existence of such life interest a building 
Was erected on such property out of funds be- 
longing to intestate held that neither equity nor 
the provisions of Gen. St. 1902, § 4052, will in- 
tervene to divest, the heirs of their title to such 
building by reason of its attachment to the 
realty.—Ward v. Ives, Conn., 98 Atl. 337. 

42. Guardian and Ward—Custody of Child.— 
Right of mother to custody of child is not im- 
paired by order of probate court appointing 
guardian, notwithstanding recital that guardian- 
ship extends to person, where no issue concern- 
ing mother’s fitness was actually presented or 
determined.—Ex parte Brown, Kan., 159 Pac. 


43. Highways—Easement.—Plaintiff, without 
showing any injury to him different from that 
of the public, may have defendant enjoined from 
obstructing a road, where in a prior suit by him 
against it he was adjudged an easement in it.— 
Santa Fe Town-Site Co. v. Norvell, Tex., 187 
S. W., 978. 

44. Husband and Wife—Agency.—Where de- 
fendant’s wife gave her note as part of the price 
of an automobile purchased by and delivered to 
her, the balance being charged to her personally, 
held, the vendor could not, on husband’s alleged 
admissions, hold him upon the contract in view 
of Civ. Code, § 158, and Code of Civ. Proc. 
1835.—Roullard v. Gray, Cal., 159 Pac. 457. 

45.——Separate Estate.—Where the husband 
conveyed land to the wife, the deed providing 
that neither should dispose of it during the life 
of the other, but that the husband should be 
entitled to control and manage it, the husband 
became the wife’s trustee for her separate estate. 
—Scruggs v. Mayberry, Tenn., 188 S. W. 207. 
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46. Temporary Separation.—Under Comp. 
Laws 1907, § 1206, while liability of husband 
for family expenses incurred by his wife may 
exist during a temporary separation, no liability 
can exist where the separation is permanent in 
its nature; no “family” then existing.—Berow 
v. Shields, Utah, 159 Pac. 538. 


47. Insurance—Assignment.—Where the char- 
ter of the insurer required the written in- 
dorsement of consent of its president and secre- 
tary to all assignments there could be no recov- 
ery on the theory that plaintiff was the assignee, 
where no written consent to an assignment was 
indorsed on the policy—Leonard v. Farmers’ 
Mut. Fire Ins. Co. of Monroe and Wayne Coun- 
ties, Mich., 158 N. W. 1041. 


48. Benefit Society.—A beneficial society 
acquired no title to excess dues paid by members 
pursuant to order of Court of Chancery provid- 
ing that they are to be returned if determined 
by court to have been unlawfully exacted, and 
the court having so determined.—Horner v. 
Heinecke, N. J., 98 Atl. 393. 


49.——_Condition Precedent.—Under Rev. St. 
1909, § 868, provisions in insurance policies 
which enforce arbitration or settlement are un- 
enforceable, and compliance therewith is not a 
condition precedent to a suit on such a con- 
tract.—Young v. Pennsylvania Fire Ins. Mo., 
Mo., 187 S. W. 856. 

50. Employers’ Liability Policy—In em- 
ployers’ liability policy, provision requiring suit 
on policy within 90 days after judgment is “paid 
and satisfied” means when judgment is fully 
paid; cancellation of record not being necessary. 
—Philadelphia Pickling Co. v. Maryland Casualty 
Co., N. J., 98 Atl. 433. 

51. Funeral Benefits.—Where policy pro- 
vides for weekly benefits for sickness or acci- 
dents and payment upon death of insured in 
consideration of weekly premium, provision that 
funeral benefit is weekly term insurance re- 
newable at option of insurer does not affect 
right of insured to continuance of the sickness 
and accident insurance.—National Life Ins, Co. 
v. Jackson, Ga., 89 S. E. 633. 

§2.——Liability—-Where plaintiff insured in 
mutual fire insurance company was in default 
when fire occurred, subsequent payment of dues 
to bank, having no knowledge of loss, which 
payment was not accepted by the company, did 
not render it liable-—Wolff v. German-American 
Farmers’ Mut. Ins. Co., Okla., 159 Pac. 480. 

53. Proof of Death.—Where proofs of death 
are retained without condition or objection ex- 
cept to make additional demands which associa- 
tion had no authority to make, it waives any 
objections to the proofs.—Haskew v. Knights of 
Modern Maccabees, Okla., 159 Pac. 493. 

54. Waiver.—Under policy of insurance, 
where defendant’s agent with knowledge waived 
a condition against generation of gas in build- 
ing, a subsequent change in the method without 
the insured’s knowledge was not a breach which 
would avoid the policy.—Marx v. Williamsburgh 
City Fire Ins. Co., Mich., 158 N. W. 1052. 

65. Intexicating Liquors—Instructions.—Re- 
fusal of charge that “the mere having of a liquor 
license in one’s possession or custody, where no 
liquors are found, is not a prima facie case” 
Was proper, as not stating a correct proposi- 
tion of law under Acts 1909, p. 84, § 22%, making 
the payment of federal liquor license prima 
facie evidence.—Gibson v. State, Ala., 72 So. 569. 

56. Possession of Liquor.—In prosecution 
for illegal retail liquor selling by statute there 
is a presumption of guilt arising from posses- 
sion of a United States internal revenue license 
for retail sale of intoxicating liquor.—Montgom- 
ery v. State, Tenn., 188 S. W. 213. 

57. Landlord and Tenant—Set-Off.—<Action by 
eropper against landlord for proceeds of crop 
after payment of all advances made by de- 
fendant held an action ex contractu, permitting 
defendant to plead set-off of claims arising ex 
contractu.—Carswell v. Smith, Ga., 89 S. E. 698. 

58. Unforeseen Accident.—The rule that a 
lessee cannot knowingly permit an inury from 
need of repairs that he might make with rent 
due lessor, and thus impose on lessor a loss 
greater than the repairs would have cost, does 





not apply to unforeseen accident.—Boutte v. 
New Orleans Terminal Co., La., 72 So. 513. 


59. Mandamus—Action.—Mandamus will lie 
to compel a county treasurer to pay a special 
claim out of a special fund, though an action 
would also lie against him for failure to make 
such payment.—Farson, Son & Co. v. Bird, Ala., 
72 So. 550. 

60. Board of Administration.—Duties of 
board vested with powers of auditor in respect 
to claims against the state may be controlled 
by the courts and compelled by writs of man- 
date.—U’Ren v. State Board of Control, Cal., 159 
Pac. 615. 

61. Evidence.—Mere ownership of proposed 
armory site gave relators no standing to invoke 
aid of writ of mandamus to compel board of 
freeholders of county to issue bonds to raise 
money to pay for the site, pursuant to P. L. 
1913, p. 502.—-Doremus v. Board of Chosen Free- 
holders of Passaic County, N. J., 98 Atl. 390. 


62. Ministerial Duty.—If board of park 
commissioners had performed its legal duty and 
authenticated demand of park engineer so that 
it would become liquidated, payment by city 
could be enforced only by mandamus.—Bloom- 
shield v. Bay City, Mich., 158 N. W. 1043. 

63. Ministerial Duty.—Where usual proce- 
dure involves allowance of claim by supervisors, 
mandamus lies to compel their observance of 
usual custom, although their action may not be 
necessary.—Burr v. Board of Sup’rs of City and 
County of San Francisco, Cal., 159 Pac. 458. 

64. ‘Writ of Error.—A writ of mandamus 
may not be issued as a substitute for a writ of 
error or the right of appeal.—Ketchum Coal Co. 
v. Christensen, Utah, 159 Pac. 541. 

65. Master and Servant—Course of Employ- 
ment.—Where defendant’s chauffeur, after leav- 
ing defendant’s wife and children at a circus, 
drove away in disobedience of specific instruc- 
tions, and ran down plaintiff, held, that defend- 
ant was not liable, since the chauffeur was act- 
ing outside the scope of his employment.—Hill 
v. Staats, Tex., 187 S. W. 1039. 

66.——Course of Employment.—A deck hand 
who helped load and unload a barge at its 
termini held drowned in the course of his em- 
ployment, where he fell off on a trip between 
such termini, although he had no duties to per- 
form during the trip.—W. R. Ridecut Co. v. 
Pillsbury, Cal., 159 Pac. 4365. 

67. Minor.—When Workmen’s Compensation 
Act, § 2, is not intended by the employer to ap- 
ply to a minor employe, the notice must be 
given to the parent or guardian of the minor. 
Notice posted in the works, or by means of 
the pay envelope, does not suffice.—Troth v. 
Millville Bottle Works, N. J., 98 Atl. 435. 

68. Proximate Cause——A complaint under 
the common law, alleging that the injury sus- 
tained by plaintiff was the proximate result of 
the act of an incompetent fellow workman while 
in the discharge of a duty connected with his 
employment, which incompetency was known to 
defendant, was sufficient on demurrer.—Guiler 
v. United States Cast Iron Pipe & Foundry Co., 
Ala., 72 So. 498. 

69. Respondeat Superior.—A school, teach- 
ing automobile driving, is liable where its em- 
ploye allows a student to operate a machine 
during an instruction trip, and his inexperience 
results in injury to plaintiff.—Easton v. United 
Trade School Contracting Co., Cal., 159 Pac. 597. 

70.—Respondeat Superior.—Where an appre- 
ciable interval intervenes between the acts of a 
railway employe in protection of company’s 
property and an assault upon one sent away 
from the company’s property, such assault will 
be deemed the personal act of the servant.— 
Kinnomen v. Great Northern Ry. Co., N. D., 158 
N. W. 1058. . 

71. Willful Misconduct.—Where a deck 
hand who fell off a barge and drowned was last 
seen leaning against a post near the barge’s 
edge, apparently asleep, held he was not guilty 
of willful misconduct, barring recovery under 
the Workmen’s Compensation Act.—W. R. Ride- 
out Co. v. Pillsbury, Cal., 159 Pac. 435. 

72. Workmen’s Compensation Act.—Where 
a plumber, carpenter, and mason formed a part- 
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nership to build and sell houses, but each con- 
tinued regular work aside from the joint ad- 
venture, the widow of a servant of the plumber, 
who employed regularly less than five men, 
could not base claim for compensation on part- 
nership agency of the plumber and carpenter, 
so as to bring the number of employes within 
Workmen’s Compensation Act, when such ser- 
vant was killed in the plumber’s individual ser- 
vice.—Coady v. Igo, Conn., 98 Atl. 328. ‘ 


73. Workmen’s Compensation Act.—Testi- 
mony of plaintiff that loss of eye had impaired 
efficiency as workman because he could not 
gauge distances as well as before, is sufficient 
for finding of partial disability under Compensa- 
tion Act.—Oliver v. Christopher, Kan., 159 Pac. 
397. 

74. Municipal Corporations—Evidence.—Evi- 
dence that other persons had previously stum- 
bled, though they had not fallen, over the pro- 
jection in a sidewalk on which plaintiff had 
tripped, causing her to fall, is competent both 
as notice to the city, and as characterizing the 
defect.—Shugren v. Salt Lake City, Utah, 159 
Pac. 530. 

76. Extra Work.—Where a public improve- 
ment contract required extra work to be done 
only on written order, after agreement as to 
cost, and provided that the contractor should 
get the dirt for an embankment from property 
owned or acquired by the defendant, the con- 
tractor could not, in the absence of written 
order, recover at law on the contract for extra 
haul from land afterwards acquired by defend- 
ant, if there was no fraud or mistake.—Mullins 
v. Kansas City, Mo., 188 S. W. 193. 

76. Liquidated Demand.—Where board of 
park commissioners authorized to employ an 
engineer at a per diem compensation declined 
to authenticate his demand, and common coun- 
cil, regarding such action as final, refused to 
allow it, the demand could be liquidated in no 
way except by suit.—Bloomshield v. Bay City, 
Mich., 158 N. W. 1043. 

77. Public Improvement.—A taxpayer in- 
terested in an unsuccessful bidder for contract 
for public improvement, whose bid was lowest, 
suing to enjoin award to a higher bidder, could 
not claim that, because the specifications did not 
provide for comparison of devices to be offered, 
the council had no authority to investigate their 
merits in awarding the contract, where such un- 
successful bidder co-operated with the council 
in making such comparisons.—West v. City of 
Oakland, Cal., 159 Pac. 202. 

78. Negligence—Instructions.—In action un- 
der federal Employers’ Liability Act, where 
negligence of defendant and plaintiff concurred 
in producing injury, instruction that, if plain- 
tiff was injured as alleged, he would be entitled 
to recover, if defendant’s negligence “contributed 
in whole cr in part to the injury,” is not error.— 
—— & N. R. Co. v. Paschal, Gal., 89 S. E. 
620. 

79. Nuisance—Offense to Morals.—The act 
of causing women to exhibit their naked per- 
sons to the public for a general admission fee, 
although not a crime, is so detrimental to public 
morals and offensive to the senses as to consti- 
tute a public nuisance, and may be restrained 
by injunction.—Weis v. Superior Court of San 
Diego County, Cal., 159 Pac. 464. . 

80. Perpetuities— Rule.— Under the_ rule 
against perpetuities the contingency for .future 
vesting must arise within the required limits, 
if at all, and is determined by the possibilities, 
and not the probabilities——Taylor v. Crosson, 
Del., 98 Atl. 375. 

81. Physicians and Surgeons—Negligence.—A 
physician, recommending during his temporary 
absence another physician with whom he is not 
financially connected, is not liable for the lat- 
ter’s negligence or want of skill.—Stokes v. 
Long, Mont., 159 Pac. 28. 

82. Principal and Agent—Evidence.—In ac- 
tion for money received against agent contract- 
ing to collect accounts “subject to its schedule 
of charges,” a schedule furnished at time of 
contracting was admissible—Credit Clearing 
House v. Wheeland Co., Ga., 89 S. E. 634. 

83. Husband and Wife.—The agency of a 
wife for a husband in the purchase of goods not 





necessaries cannot be proved by evidence of 
what the wife said in making such purchases.— 
Roullard v. Gray, Cal., 159 Pac. 457. 


84, Presumption.—Where a third party had 
possession of a note the day it was made, and 
received a part payment upon it, he presumably 
had authority from the payee to indorse it.— 
Farmers’ & Mechanics’ Bank of Florence v. 
Whitehead, S. C., 89 S. E. 657. 

85. Principal and Surety—Discharge.—Stipu- 
lation in note that time of payment may be 
extended without notice is met by one extension, 
and if more than one extension is given for valid 
consideration without consent of surety, surety 
- ~e  emiinaeene: v. Radamaker, Okla., 159 

ac. a 


86. Stipulation.—Failure to obligee of paid 
surety’s building contract bond to perform con- 
tract stipulation not to pay more than 86 per 
cent of the value of the work until completion 
defeats recovery on the bond only to the extent 
the surety has been injured thereby.—National 
Surety Co. v. Haley, Okla., 159 Pac. 292. 

87. Railroads—Receivers.—Receivers of rail- 
road, operating train on track of another com- 
pany by mere license without lease, are not 
liable for killing of stock, resulting not from 
negligence in operation of train, but from omis- 
sion to inclose road with lawful fence.—Lusk v. 
Eddington, Okla., 159 Pac. 491. 

88. Receivers.—Receivers of a _ railroad 
company, having been in possession of the road 
for more than a year, are liable for injuries re- 
sulting from a defective culvert on the right of 
way, which existed before they entered into pos- 
session of the property.—Sheat v. Lusk, Kan., 
159 Pac. 407. 

89.——-Statutory Duty.—Negligence cannot be 
based on failure to ring bell and sound whistle, 
where plaintiff shows that while in safe position 
he knew train was approaching.—Chicago, R. I. 
& P. Ry. Co. v. Barton, Okla., 159 Pac. 250. 

90. Sales—Acceptance.—Where defendant buy- 
er, after ascertaining that ice cream freezers 
sold him on approval did not work satisfac- 
torily, continued to use the brine tank and pump 
portions with his old freezers for six months, © 
held sufficient to sustain a finding that he had 
accepted the entire apparatus.—Emery Thomp- 
son Machine & Supply Co. v. Graves, Conn., 98 
Atl. 331. - 

91.——-Express Warranty.—A printed war- 
ranty in a contract of sale, that the manufac- 
turer of an automobile will replace defective 
parts broken or worn out within one year, is 
enforceable against the manufacturer only when 
he is a party to the contract.—Rittenhouse-Win- 
terson Auto Co. v. Kissner, Md., 98 Atl. 361. 

92. Implied Promise.—Where carrier failed 
to deliver fruit in time and the buyer refused 
it, having paid the seller, and the carrier re- 
turned fruit to the seller and the difference be- 
tween price and value of the fruit, on return, 
there was an implied promise of the seller to 
repay the buyer on demand.—Manning v. Chesky, 
Conn., 98 Atl. 357. 

93. Implied Warranty.—Where the law im- 
plies a warranty as to the soundness of a com- 
modity, it cannot be defeated by showing that 
the defect was latent and unknown to the sell- 
er, or that he was not negligent in not ascer- 
taining it.—Greenwood Cotton Mill v. Tolbert, 
S. C., 89 S. E. 653. 

94.—_Option.—Plaintiff sold defendant gaso- 
line to be delivered in stated time, contract giv- 
ing defendant option of ordering additional 
gasoline during its continuance. Held, that 
agreement to furnish additional gasoline was 
an enforceable option based on consideration.— 
Waters-Pierce Oil Co. v. Progressive Gin Co., 
Okla., 159 Pac. 349. 

95. Waiver.—Where seller notified buyer it 
would not carry out contract, and buyer re- 
quested performance, stating he would buy in 
open market and hold seller for difference be- 
tween market and contract price, breach is not 
waived.—tTri-Bullion Smelting & Development 
Co. v. Jacobsen, U. S. C. C. A., 233 Fed. 646. . 

96. Waiver.—Where a buyer aware of fraud 
perpetrated upon him suggests, if he does not 
demand, a rescission, and on its refusal enters 
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into a new and modified agreement covering the 
subject-matter of the first contract, the new 
agreement waives the fraud.—Brown v. Domes- 
tic Utilities Mfg. Co., Cal., 159 Pac. 163. 


97. Specific Performance — Equity. — Equity 
will not decree specific performance if the con- 
tract by accident or mistake fails to onreas 
the sree oe .—McChesney v. Smith, S. C., 
89 S. 


98. Incorporeal Interest.—Covenant by 
grantee to open and construct public street and 
sidewalks in manner beneficial to covenantee, 
confers incorporeal interest in land and will be 
specifically enforced.—Louisville & N. R. Co. v. 
Nelson, Ga., 89 S. E. 693. 


99. Indefiniteness.—In suit for specific per- 
formance of contract to lease land, complaint 
showing that defendant had contracted to sell 
to another, who was in possession adverse to 
plaintiff, is not.demurrable as indefinite, though 
it does not set out the contract of sale.—Colm 
v. Francis, Cal., 159 Pac. 237. 


100.——Option.—An oil and gas lease provid- 
ing for annual commutation payment in lieu of 
beginning operations, otherwise the lease to be 
void, was a mere option not entitling lessee to 
specific performance, at least until he had per- 
formed or placed himself in a position where he 
could be compelled to perform.—Warner vy. Page, 
Okla., 159 Pac. 264 


101. Oral Agreement.—Equity will not de- 
cree specific performance of an oral agreement 
to execute a written contract, where such agree- 
ment was not within the statute of frauds and 
therefore enforceable at law.—Clark v. City of 
Bradford Gas & Power Corp., Del., 98 Atl. 368. 


102. Subrogation—Surety.—A surety has the 
right, when paying a creditor, to take an assign- 
ment of the evidence of indebtedness, to enforce 
it against his principal, and, though no assign- 
ment is taken, the surety will, under the doc- 
trine of subrogation, be deemed to have re- 
ceived such assignment.—Cooper v. Jewett, U. 
S. C. C. A.; 233 Fed. 618. 


103. Surety.—Where county retained state 
warranty for state aid road construction surety 
on contractors’ bonds, having paid claims of 
creditors, had equity in them as against bank, 
which loaned mcney to the contractors, taking 
assignment of all sums due them, but failed to 
trace the money to payments on the work.— 
Maryland Casualty Co. v. Washington Nat. Bank, 
Wash., 159 Pac. 689. 


104. Taxation—Collateral Inheritance Tax.— 
A will providing for the payment of the net 
income to testator’s widow “during her life, if 
she shall so long remain my widow,” gave the 
widow a life estate which was properly assessed 
as such under the Collateral Inheritance Tax Act. 
—Stengel v. Edwards, N. J., 98 Atl. 424. 


105. Tax Levy.—Tax levy made at proper 
time and place by majority of county board is 
not void for want for jurisdiction, though record 
recites that it was made by board of equaliza- 
tion.—Peterson v. Anderson, Neb., 158 N. W. 
1055. 


106. Telegraphs and Telephones—Rules and 
Regulations.—Where defendant installed private 
and pay phones in plaintiff's place of business 
under an agreement to share with him the pay 
phone receipts, a rule, restricting the private 
phone's use to plaintiff, is reasonable, at least 
against its promiscuous use by others.—John- 
son v. Mountain States Telephone & Telegraph 
Co., Utah, 159 Pac. 526. 


107. Trade-Marks and Trade-Names—Exclu- 
sive Rights.—Where cartoonist entered the em- 
ploy of a newspaper publisher and operator of a 
syndicate, the publisher did not acquire, as 
against the cartoonist, from the mere fact of 
employment, the exclusive right to the use of 
the title of the cartoons; reputation therefor 
having been acquired before the cartoonist en- 
tered his employ.—Star Co. v. Wheeler Syndi- 
cate, N. Y., 160 N. Y¥. Supp. 689. 

108. Trusts—Parol Agreement.—Parol agree- 
ment to maintain the grantor during her life as 
sole consideration for the conveyance is in- 





sufficient to create an ama trust.—Brindley 
v. Brindley, Ala., 72 So. 


199. Vendor and Purchaser—Contract.—The 
vendor’s agreement to render the purchaser an 
accounting “upon the final consummation of the 
purchase,” according to the contract, does not 
make such accounting a necessary part of the 
vendor’s offer of performance.—Schwerin Estate 
Realty Co. v. Slye, Cal., 159 Pac. 420. 


110. Waters and Water Courses—Corporation. 
—Where an irrigation company has commercial- 
ly valued capital stock and its articles declare 
its purpose to supply water to the public, it is a 
corporation for profit and not a mutual company 
so as to give its stockholders the right to ease- 
ment in the water right which could not be di- 
vested by sale by the corporation.—Canyon Creek 
Irr. Dist. v. Martin, Mont., 159 Pac. 418. 


111. Wills—Bequest.—A bequest of testator’s 
“money in bank” includes time and savings 
deposits, as well as checking accounts.—Lyons 
v. Lyons, U. S. C. C. A., 233 Fed. 744. 


112, Contract.—Under contract to make 
will in consideration of support, where devisee 
supported testators for 15 years till devisee’s 
death, there was such substantial performance 
that equity will grant relief equivalent to 
specific performance, and fasten trust on prop- 
erty for heirs of beneficiary.—Torgerson vy. 
Hauge, N. D., 159 N. W. 6. 


113. Devise.—Under the will of one leavin 
two daughters as only heirs, devising one-third 
of realty to one daughter, and in case of her 
death without issue living over to the other 


daughter, and the residue to the latter, the con- 
tingent remainder of the latter on her death 
during the former’s life, passed under her will, 
rather than to her heirs at law. 
and Gage, JJ.)—Du Bose v. 
555. 


(Per Watts 
Kell, S. C., 89 S. E. 


114. Evidence.—In a suit contesting a will 
for mental incapacity, exclusion of testimony 
regarding a real estate transaction by testator 
is proper where it was not shown, nor offered to 
be shown, that the testator’s conduct was ab- 
normal.—in re Ross’ Estate, Cal., 159 Pac. 603. 


115. Evidence.—The scrivener may be asked 
what were the relations between the testator 
and beneficiary at the time of executing the 
will, if tending to prove a condition, a fact 
always admissible when relevant and material 
and when the intent of the testator is doubtful. 
—Appeal of Scully, Conn., 98 Atl. 350. 


116. Lapsed Legacy.—Where testator pro- 
vided that the residue of his estate should be 
divided among’the legatees in proportion to their 
moneyed legacies, and two of the legatees pre- 
deceased him, held, that their shares lapsed into 
the residue and did not become intestate prop- 
erty.—Allen v. Moore, N. J., 98 Atl. 420. 


117. Limitation in Devise—Where a devise 
of a fee simple is followed by condition that if 
the devisee should die without heirs the land 
should go to his sister, it is not impaired by 
such limitation where the devisee survives the 
testator, since to invoke the limitation, the de- 
visee must die before the testator’s death.— 
Scruggs v. Mayberry, Tenn., 188 S. W. 207. 


118. Power of Disposition —A will leaving 
entire estate to widow during widowhood, with 
power of disposition for support of herself and 
children, gives power to mortgage only her in- 
terest and not the children’s interest.—Sheffield 
v. Grieg, S. C., 89 S. E. 664. ' 


119. Power of Disposition.—Where testa- 
tor’s will gave his wife a life estate with power 
of disposition which she must exercise in her 
lifetime, if at all, the wife’s estate in the land 
was not ee into a fee.—State v. Gaughan, 
Ark., 187 S&S. W. 918. 


oa eithe of Distributions.—A will, di- 
recting that residue be divided “among my 
heirs as may be directed by laws of the state,” 
not otherwise defining heirs, divides it accord- 
ing to the statute of distributions, the widow 
taking a third as such an “heir,” where she 
and some of testator’s children survive him.— 
Gardner v. Horton, S. C., 89 S. E. 637. 





